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Court of Appeals of the District of Columbia 

— 

No. 5985. i 

Mutual Life Insurance Company of New York, a 
Corporation, Plaintiff in Error. 

vs. 

Harry Schiavone, by His Next Friend, Frances R. 

Sheehan. 

1 Municipal Court of the District of Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, Frances R. 

Sheehan, Plaintiff, 

vs. 

The Mutual Life Insurance Company of New York, a Cor¬ 
poration, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

2 In the Municipal Court of the District cff Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, Frances ]EL Sheehan, 
213 W. Bradley Lane, Chevy Chase, Maryland, Plaintiff, 

vs. 

The Mutual Life Insurance Company of New York, a Cor¬ 
poration, Southern Building, Defendant. 

Declaration. 

The plaintiff, Harry Schiavone, by his next friend, 
Frances R. Sheehan, sues the defendant, a corporation duly 
organized under the laws of New York, for that on, to wit, 
the 14th day of December, 1931, plaintiff entered into a con¬ 
tract with the defendant corporation for a policy of insur- 
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ance on the life of plaintiff in the sum of Twenty-five Thou¬ 
sand Dollars ($25,000.00) payable in the event of his death 
to the mother and sister of plaintiff, and for that plaintiff 
paid to said defendant tlie sum of Five Hundred and Six 
Dollars and seventy-five cents ($506.75) as the first year’s 
premium charge for said policy of insurance; and plaintiff 
says that he was, at the time of entering into said contract, 
and is now an infant, having been born on July 18, 1912, 
that said contract was not for a necessary, the amount 
thereof was beyond his ability to pay and that he has repu¬ 
diated said contract, wherefore he is entitled to recover back 
the said premium paid by him. 

Wherefore plaintiff brings this suit and claims of and 
from the defendant the sum of Five Hundred and Six Dol¬ 
lars and seventy-five cents ($506.75) besides interest from 
the date of pavment and costs of this suit. 

(Sgd.) ‘ J. JOSEPH SHEEHAN, 

Denrike Buildin q; 

(Sgd.) HENRY A. SCHWEINHAI7T, 

Denrike Building; 

Attorneys for Plaintiff. 

3 In the Municipal Court of the District of Columbia. 


No. A —. 


Harry Schiavone, by His Next Friend, Frances R. 
Sheehan, 213 W. Bradley Lane, Chevy Chase, Mary¬ 
land, Plaintiff, 

v. 


The Mutual Life Insurance Company of New York, a 
Corporation, Southern Building, Defendant. 

Bill of Particulars. 

To premium paid on insurance policy.. . . $506.75 

Interest at six per cent from December 14, 1931, 

until paid . 

Costs of this suit. 


Total. 

(Sgd.) J. JOSEPH SHEEHAN, 

HENRY A. SCIIWEINHAUT, 

Denrike Building , Washington, D. C ., 

Attorneys for Plaintiff. 
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4 In the Municipal Court of the District of Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, [Frances R. 
Sheehan, 213 W. Bradley Lane, Chevy Chase, Mary¬ 
land, Plaintiff, 

v. 

The Mutual Life Insurance Company of JSIew York, a 
Corporation, Southern Building, Defendant. 

Defendant's Plea to the Declaration. 


The defendant, The Mutual Life Insurance Company of 
New York, a corporation, for plea to the declaration filed 
herein savs: 

1. The defendant admits that under date of December 
14, 1931, it issued a policy of insurance on the life of Harry 
R. Schiavone in the face amount of $25,000.00 payable, upon 
receipt of due proof of death of the said insured to the 
insured's mother, Mary Schiavone and to insured’s sister, 
Frances R. Schiavone, share and share alikeL or the sur¬ 


vivor of them, subject to the right in the insuijed to change 
the beneficiary. 

2. The defendant further admits that the first annual 
premium on the said policy amounting to $506.75 was paid 
to the defendant in the following form, to-wit: $319.95 in 
cash and the remainder of $1S6.80 by promissory note of 
the said Harry R. Schiavone payable to an agent of the 
defendant, which note is now overdue and unpaid. 

3. The defendant denies knowledge as to whether or not 
the plaintiff was born on July 18, 1912, as alleged in the 
declaration, but admits that in his application for said 
policy of insurance he stated that he was born on said date. 

4. The defendant denies that at the time the; said policy 
of insurance was issued the amount thereof was beyond 

the ability of the plaintiff to pay, and avjers that the 
5 amount of premiums payable on said policy was rea¬ 


sonably commensurate with his financial ability to 


carry it. 

5. The defendant avers that the said policy was an ordi¬ 
nary life policy in standard form and that the premiums 
thereon were at the ordinary and usual rates. 

6. The defendant avers that on or about December 15, 
1932, at the request of the plaintiff, payment jof the pre- 
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mium on said policy was changed from an annual to a 
quarterly basis, and the first annual dividend on said policy 
in the amount of $143.00 was applied in payment of the first 
quarterly installment of the premium for the second year 
of said policy amounting to $134.25 and the remainder of 
$8.75 was paid to the plaintiff by the defendant in cash. 

7. The defendant admits that the said contract of insur¬ 
ance was repudiated by the plaintiff or his agent after the 
expiration of more than one year from the date of said 
policy and avers that at the time of said repudiation the 
policy had no cash surrender value and that the value of 
the insurance of which the plaintiff had the benefit under 
said policy prior to the said repudiation was at least equal 
to the said premium paid by the plaintiff as aforesaid. 

Wherefore the defendant denies that it is indebted to the 
plantiff in the amount claimed in the declaration or in any 
sum whatsoever and prays that judgment be entered in its 
favor. 

(Sgd.) EDMUND B. QUIGGLE, 

JOHN R. YATES, 

817 Munsey Building, 
Attorneys for Defendant. 

6 In the Municipal Court of the District of Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, Frances R. Shee¬ 
han, 213 W. Bradley Lane, Chevy Chase, Maryland, 

Plaintiff, 

vs. 

The Mutual Life Insurance Company of New York, a 
Corporation, Southern Building, Defendant. 

Stipulation of Facts. 

The parties do hereby agree as follows: 

1. The plaintiff is a minor of the age of twenty years, 
having been born on the 18th day of July, 1912. 

2. On the 11th day of December, 1931, plaintiff, then 
being nineteen years of age, made application for an ordi¬ 
nary life insurance policy in the amount of Twenty-five 
Thousand Dollars ($25,000) with double indemnity in the 
event of death bv accident, the beneficiaries under which 
policy being his mother, Mary Schiavone, and his sister, 
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Frances Seliiavone. A copy of said application is attached 
hereto and made a part hereof. 

3. The policy, dated December 14, 1931, was duly issued 
and delivered and a copy thereof is attached hereto and 
made a part hereof. It is the ordinary life policy in stand¬ 
ard form and the premium thereon was at the ordinary and 
usual rate. 

4. On January 18, 1932, there was paid to defendant by 
check of the plaintiff drawn on the account in the District 
National Bank mentioned in paragraph 11 of| this stipula¬ 
tion the sum of Two Hundred Two Dollars ^eventy cents 
($202.70) on account of the premium, and plaintiff gave his 
promissory note, bearing interest at six per cent per an¬ 
num, for the balance of the total first year’s premium 

7 of Five Hundred Six Dollars seven!v-five cents 
($506.75). On February 13, 1932, there was paid by 
cheek of the plaintiff drawn as aforesaid, the sum of Fifty- 
five Dollars ($55.00) and interest and he ga\fe a renewal 
note for the balance and on May 13, 1932, there was paid 
by check of the plaintiff drawn as aforesaid,I the sum of 
Fifty Dollars ($50.00) and interest and he gave a renewal 
note for the balance. Thereafter, on a date now unknown 
to tlie parties, he made a further payment of Twelve Dol¬ 
lars twenty-five cents ($12.25) on account of the principal 
and gave a renewal note to defendant’s agents for One 
Hundred Eighty-six Dollars eighty cents ($1^6.80) which 
note is now overdue and unpaid. Therefore, there was 
paid to defendant the principal sum of Three Hundred 
Nineteen Dollars ninety-five cents ($319.95) in cash on said 
premium of Five Hundred Six Dollars seventy-five cents 
($506.75). 

5. On or about December 15, 1932, plaintiff requested 
the defendant to change the payment of premiums from 
an annual to a quarterly basis, and the first annual divi¬ 
dend on said policy in the amount of One Hundred Forty- 
three Dollars ($143.00) was applied in payment of the first 
quarterly instalment of the premium for the ^econd year 
of said policy, amounting to One Hundred Thirty-four Dol¬ 
lars twenty-five cents ($134.25) and the remaincjler of Eight 
Dollars seventy-five cents ($8.75) was paid to {lie plaintiff 
by the defendant in cash. 

6. On January 14, 1932, plaintiff wrote to the agent of 
defendant, a letter, a copy of which is attached hereto and 
made a part hereof. 
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7. Plaintiff’s father, Joseph Scliiavone, died on Novem¬ 
ber 11, 1931, leaving surviving his widow, an invalid, aged 
about fifty years, a daughter, aged twenty-one years, who 
was unemployed, and the plaintiff. The father had been 
President of the International Exchange Bank of this City, 
and the plaintiff was employed therein as a bookkeeper, 
receiving a salary of about Eighty Dollars ($80.00) per 
month. 

8. Plaintiff’s father left a will by the terms of which he 
provided that a trust fund of One Hundred Thousand Dol¬ 
lars ($100,000.0Q) should be created upon the following 

terms: 

8 (a) The gross income, less three per cent to the 

trustees, to be paid one-third each to the widow, 
daughter, and son. 

(b) When daughter reaches the age of twenty-five years 
one-third of corpus, less one per cent to trustees, to be paid 
to her. 

(c) Gross income on remainder, less three per cent, to 
widow and son equally. 

(d) When son reaches the age of twenty-five years, one- 
half of corpus to him less one per cent. 

(e) Gross income on remainder to widow for life. 

(f) Upon widow’s death corpus divided equally between 
children, to be paid over if they had attained the age of 
twentv-five vears, otherwise to be held in trust. 

9. At the time plaintiff made said insurance contract and 
for two or three months thereafter, it was generally be¬ 
lieved that the net worth of the estate would be sufficient to 
cause said trust fund to become operative, but instead it 
developed that the estate of Joseph Scliiavone is insolvent 
with creditors not being paid in full. 

10. On December 3, 1931, plaintiff paid an indebtedness 
of his father to Tongue, Brooks & Zimmerman, Inc., general 
insurance brokers, amounting to One Hundred Twelve Dol¬ 
lars forty-six cents ($112.46) in consideration of their giv¬ 
ing to plaintiff the insurance agency which his father had 
had, and from which source plaintiff expected to earn ap¬ 
proximately Seventy Dollars ($70.00) per month. 

His earnings from this source amounted to a total of 
approximately Sixty Dollars ($60.00) and he ceased to en¬ 
gage in the insurance business in March or April, 1932. 
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The firm with which he was thus connected handled life 
insurance as well as commercial insurance. 

11. Plaintiff’s father left two policies of insurance on his 
life payable to his wife, plaintiff’s mother, in the 

9 total amount of Three Thousand Dollars ($3,000.00), 
and it was from this source that plaintiff got the 
money to pay the first premium on his policy involved 
herein. Plaintiff had no property of his own, independently 
of his interest in his father’s estate, except his earnings as 
aforesaid. The same was true of his sister aijd his mother, 
except for the sum of Three Thousand Dollars ($3,000.00) 
hereinbefore mentioned. He made no payments at home 
for room and board. The proceeds of these policies were 
deposited with the District National Bank subject to the 
check of either Mary Schiavone, Frances Schiavone or 
Harrv Schiavone. 

12. The International Exchange Bank failed and was 
closed on or about July 14,1932, and since the^ plaintiff has 
had no employment, other than a few days at a time at in¬ 
frequent intervals and has been without income. 

13. On December 28, 1932, plaintiff repudiated his con¬ 
tract and demanded of defendant the return oij the premium 
paid, which demand was refused. At the tinjie of said re¬ 
pudiation, said policy had no cash surrender value. There 
is attached hereto an affidavit of Walter Klem, Assistant 
Actuary of defendant, which it is stipulated would be his 
testimony if he were present in Court. 

HARRY SCHIAVONE, j 

Plaintiff . 

J. JOSEPH SHEEHAN, 

HENRY A. SCHWEINHAUT, 

Denrike Building, 

Attorneys for Plaintiff. 

MUTUAL LIFE INSURANCE COMPANY 
OF NEW YORK, J 

Defendant . 

EDMUND B. QUIGGLE, 

JOHN R. YATES, 

817 Munsey Building, 

Attorneys for Defendant. 
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10 Policy No.: 4,557,633. Amount: $25,000. Age: 19. 

The Mutual Life Insurance Company of New York. 

(First Policy Issued February 1st, 1843). 

Will pay to the Insured’s mother, Mary Schiavone, and In¬ 
sured’s sister, Frances R. Schiavone, share and share 

alike, or the survivor, the Beneficiary. 
(Face Amount of this Policy) twenty-five 
thousand dollars, upon receipt of due proof 
of the death of Iiarrv R. Schiavone, the In- 
isured, or fifty thousand dollars, (Double 
the Face Amount of this Policy) upon re¬ 
ceipt of due proof that such death resulted 
from bodily injury effected solely through 
external, violent, and accidental means, and occurred (a) 
within ninety days after such injury and (b) before the pol¬ 
icy anniversary nearest his (or her) 70th birthday, all upon 

the conditions set forth in Section 1, and 
Waiver of if the Insured is, before the policy anni- 
Premium yersary nearest his (or her) 60th birthday, 

.fotally and presumably permanently dis¬ 
abled. will waive premium payments during such disability 
upon the conditions set forth in Section 3. 

This Policy also provides for Optional Modes of Settle¬ 
ment (Section 2). Annual Dividends (Sec- 
General ;tion 4), Application of Dividends to make 

Provisions Policy fully paid or mature as an En¬ 
dowment (Section 5), Privilege of Change 
to other Forms of Policy (Section 6), Loans (Section 8), 
Cash Value (Section 9), Options on Lapse—Continued Term 
Insurance, Paid-up Insurance, or Cash Value (Section 10), 
Grace in Payment of Premiums (Section 12), Privilege of 
Reinstatement (Section 13). 

This Policy is issued in consideration of the application 

and of the payment of the first premium of 
Premiums Five hundred six and 75/100 Dollars, re¬ 
ceipt of which is hereby acknowledged, and 
of the payment to the Company of Five hundred six and 
75/100 Dollars (of which twenty-five Dollars is the premium 
for Double Indemnity and eleven and 50/100 Dollars the 
premium for Waiver of Premium) on each fourteenth day 
of December hereafter until the death of the Insured. 

The succeeding pages 2, 3, and 4 of this Policy are a part 
of this contract. 


Death 

Benefit 

Double 

Indemnity. 
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In Witness Whereof the Company has caused this Policy 
to be executed this fourteenth day of December, 1931. 

[DAVID F. HOUSTON,]* 

President. 

[WILLIAM L. SIMRELL,]* 

Secretary. 

[* Cancelled.] 

Countersigned: 

Cancelled, 

Registrar. 

Amount of insurance payable at death. Double indemnity 
for death by accident. Waiver of premium in event of 
total and permanent disability. Annual dividends. Premi¬ 
ums payable for life, unless dividends applied to shorten 
period. 

Ordinary life W. P. and D. I. 

\ 

###*#*# 

(Here follows reproduction of page 1,0a.) 

10 b Section 14. Miscellaneous Provisions. 

Residence and Travel.—This Policy is free from restric¬ 
tions as to residence and travel. 

Occupation.—This Policy is free from restrictions as to 
occupation except the restrictions as to military or naval 
service applying (a) to Double Indemnity as provided in 
Section 1, and (b) to Waiver of Premium as provided in 
Section 3. 

Suicide.—In the event of the self-destruction of the In¬ 
sured, whether sane or insane, within one year after the date 
of issue of this Policy, the amount payable shall be limited 
to an amount equal to the premiums paid hereof. 

Incontestability.—Except for non-payment of premiums 
and except for the restrictions and provisions applying to 
the Double Indemnity and Waiver of Premium as provided 
in Sections 1 and 3 respectively, this Policy sh^ll be incon¬ 
testable after one year from its date of issue unless the In¬ 
sured dies in such year, in which event it shall fye incontest¬ 
able after two years from its date of issue. 

Misstatement of Age.—If the age of the Insured shall have 
been misstated, the amount payable by the Cofnpany shall 
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be such as the premium paid would have purchased at the 
correct age. 

Change of Beneficiary.—Unless otherwise provided by 
endorsement on this Policy or unless there be an existing 
assignment of this Policy other than to the Company, the 
Insured may, from time to time, while the Policy is in force, 
change the beneficiarv bv filing written notice at the Home 
Office of the Company accompanied by the Policy for en¬ 
dorsement. Such change shall take effect upon endorsement 
of the Policy by the Company. 

The interest i of anv beneficiarv who dies before the In- 
sured shall vest in the Insured unless otherwise provided 
in this Policv. 

Rights of the Insured.—Except as may otherwise be speci¬ 
fically provided by endorsement, the Insured may, during his 
lifetime, without the consent and to the exclusion of the 
beneficiary, exercise every option, enjoy every privilege, 
and receive everv benefit conferred bv this Policv, whether 
elsewhere specifically reserved to the Insured or not. 

Policy Settlement.—All sums payable by the Company 
under this Policy shall be payable at the Home Office of the 
Company in the City of New York. 

In anv settlement of this Policv at its maturity as a death 
claim or on surrender, any indebtedness to the Company on 
this Policy shaljl be deducted and surrender of the Policy to 
the Company will be required. 

The Contract-—This Policy and the application, copy of 
which is attached, constitute the entire contract. 

All statements made by the Insured shall, in the absence 
of fraud, be deemed representations and not warranties, and 
no statement shall avoid or be used in defence to a claim 
under this Policy unless contained in the written application 
and a copy of the application is attached to the Policy when 
issued. 

Assignment.—The Company shall not be charged with 
notice of anv assignment of anv interest in this contract 
until the original assignment or a certified copy thereon has 
been filed with the Company at its Home Office. 

The Company assumes no responsibility as to the validity 
or effect of anv assignment. 

All assignments shall be subject to any indebtedness to 
the Company on account of or secured by this Policy. 

Notice.—No agent or other person except the President, 
Vice-President, a Second Vice-President, or a Secretary of 
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»» 

the Company has power on behalf of the Conjipany to bind 
the Company by making any promises respecting benefits 
or accepting any representations or information not con¬ 
tained in the written application for this Polidy, or to make 
or modify this contract, or to extend the time for payment of 
a premium, or to waive any lapse or forfeiture or any of 
the Company’s rights or requirements. 

# % =& # # # 

11 International Exchange Bank, Washington, D. C. 

January 16, 1932. 

Mr. R. E. Fagiolo, 

423 Southern Building, 

Washington, D. C. 

My Dear Mr. Faiolo: 

I wish to make a correction to you in that you have mis¬ 
stated the amount of insurance carried by me according to 
the amount shown on the application I recently gave you. 
This should read fifteen hundred dollars ($1,500.00) instead 
of fifteen thousand dollars ($15,000.00). Kindly make the 
necessary correction. 

. I wish to make a few explanations regarding my financial 
standing in that I have a trust fund which will give me be¬ 
tween $2,000 and $2,500 yearly when it is sdttled by the 
Court. When I attain the age of 25, I am to Receive 1/3 of 
the total amount of the trust fund which is oveif one hundred 
thousand. It is my intention to pay the prdmium on the 
policy I have applied for with this income. Outside of that, 
I am employed by the International Exchange Bank, receiv¬ 
ing a monthly salary of about $80.00 and extra business con¬ 
nections in the general insurance line, brings this up to about 
$150 a month. 

Very truly yours, 

(Sgd.) HARRY SCHIAVONE. 
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12 In the Municipal Court of the District of Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, Frances R. Shee¬ 
han, 213 W. Bradley Lane, Chevy Chase, Maryland, 
Plaintiff, 


v. 

The Mutual Life Insurance Company of New York, a 
Corporation, Southern Building, Defendant. 

Affidavit . 


State of New York, 

County of New York, ss: 

Walter Klem, being duly sworn, deposes and says that he 
is an Assistant Actuary of The Mutual Life Insurance Com¬ 
pany of New York . 

That Policy No. 4557,633, on the life of Harry Schiavone, 
was issued with date of December 14, 1931, on the Ordinary 
Life plan at age 19 in the amount of $25,000; and that the 
policy included provisions for waiver of premium in event 
of total and permanent disability, and payment of double 
the face amount in event of death by accidental means as 
defined in the policy. 

That the annual premium charged for the policy in the 
first year was $506.75, being at the published rate of $20.27 
per $1,000 charged for all similar policies issued at the same 
age on the same plan. 

That of the total annual premium of $506.75, the premium 
charged for the waiver of premium benefit was $11.50 and 
for the double indemnity benefit $25.00; and that the value 
of the protection furnished by these special benefits, to¬ 
gether with the pxpenses paid by the Company in connec¬ 
tion therewith, was at least equal to the sum of the 
13 premiums, namely, $36.50. 

That in respect of the balance of the annual pre¬ 
mium of $470.25 paid for insurance, the value of the protec¬ 
tion furnished, together with the expenses paid by the Com¬ 
pany in connection therewith, was at least equal to the 
amount of $470.25. 
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That at the end of the first year the policy kad no cash 
surrender value, or any other value, except that a dividend 
was allotted on the condition that the premium due at the 
beginning of the second year be paid. 

Further deponent saith not. 

(Sgd.) WALTER KLEM. 

Sworn and subscribed to before me this 7th day of April, 
1933. 

(Sgd.) JAMES J. DILLON, 

Notary Public. 

[seal.] 

14 April 28, 1933. 

Judge Mary O’Toole, 

Municipal Court, D. C., 

Washington, D. C. 

My Dear Judge O’Toole: 

In the matter of Schiavone v. Mutual Lif£ Insurance 
Company, now being considered by you, my Client today 
found and delivered to me cancelled checks Showing his 
payments, and the statements of fact should be changed 
in accordance with the facts herein contained. 

The amount of the premium was said to be $507.70 and 
checks and notes therefore were given as follows: 


Date. 

Principal. 

Interest. 

Amount chec; 

k. Gave note. 

1/18/32 

202.70 


202.70 

305.00 

2/13/32 

55.00 

.57 

55.57 

250.00 

4/13/32 

25.00 

2.50 

27.50 

225.00 

5/13/32 

50.00 

1.13 

51.13 

175.00 


332.70 

4.20 

336.90 



The note for $175.00 was never paid. 

A copy of this letter is being sent to defendant’s counsel, 
who will notify you of its accuracy. 

Respectfully yours, 

(Sgd.) * H. A. SCHWE1NHAUT. 

15 Memorandum of Finding of Court an# Judgment 
Entered Thereon on May 11, 1933. 

Mins. 72, p. 402: It appearing under Rule of Court that 
judgment on finding in this cause should be entered it is so 
ordered. 
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Wherefore it is considered that plaintiff recover of de¬ 
fendant the sum of Three Hundred and thirty six and 
90-100 dollars ($336.90), interest from May 5, 1933, and 
costs and have execution thereof. 

Memorandum of Filing Undertaking to Stag Execution 

on Mag 26, 1933. 


Undertaking on appeal with U. S. Fidelity and Guaranty 
Company surety approved and filed May 26, 1933. 

16 In the Municipal Court of the District of Columbia. 

No. A-9399 

Harry Schiavone, by His Next Friend, Frances R. Shee¬ 
han, 213 W. Bradley Lane, Chevy Chase, Maryland, 
Plaintiff, 

vs. 

The Mutual Life Insurance Company of New York, a 
Corporation, Southern Building, Defendant. 

Assignment of Errors. 

Comes now the defendant and for assignment of errors 
on appeal states that the Court below erred: 

(1) In finding as a matter of law that the plaintiff was 

entitled to recover anv amount from The Mutual Life In- 

* 

surance Company of New York and in entering judgment 
in favor of the plaintiff. 

(2) In not finding as a matter of law that the plaintiff 
was not entitled to recover and in not entering judgment 
for the defendant. 

(3) In finding that the plaintiff was entitled to interest 
on the amount paid by him on account of the first year’s 
premium from December 14, 1931, whereas the facts pro¬ 
duced by the plaintiff showed that the said premium was 
paid in installments on January 18th, February 13th, April 
13th and May 13th, 1932. 

(4) In not giving the defendant credit for $8.75 which 
was refunded by the defendant to the plaintiff when the 



HARRY SCHIAVONE, ETC. 


15 


dividend on the first year’s premium was applied against 
the premium for the first quarter of the second year. 

In other respects apparent of record. 

EDMUND B. QUIGGLE}, 

JOHN R. YATES, ! 

Attorneys for Defendant, 

The Mutual Life Insurance 

Co. of Jtfew York . 

Service of a copy of the foregoing assignment of errors 
acknowledged this 1st day of June, 1933. 

H. A. SCHWEINH|UT, 
Attorney for Plaintiff , Harry Sphiavone. 

17 In the Municipal Court of the District of Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, Frances R. Shee- 


HArf, 213 W. Bradley Lane, Chevy Chase, 
Plaintiff, 


Maryland, 


vs. 


The Mutual Life Insurance Company of New York, a 
Corporation, Southern Building, Defendant. 

Motion for Extension of Time to File Transcript! of Record. 

Now comes the defendant, by its attorneys, ^nd moves 
the Court for an extension of time to and including June 
30th, for the purpose of filing the transcript of record in 
the above entitled matter in the Court of Appeals of the 
District of Columbia. 

EDMUND B. QUIGGiLE, 

JOHN R. YATES, j 

Attorneys for Defendant. 


Granted June 9th, 1932. 
(Sgd.) 


MARY O’TOQLE, 

Justice. 
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18 In the Municipal Court of the District of Columbia. 

No. A-9399. 

Harry Schiavone, by His Next Friend, Frances R. Shee¬ 
han, 213 W. Bradley Lane, Chevy Chase, Maryland, 

Plaintiff, 

vs. 

The Mutual Life Insurance Company of New York, a 
Corporation, Southern Building, Defendant. 

Designation of Record. 

Now comes the Mutual Life Insurance Company of New 
York, the defendant in the above entitled cause and desig¬ 
nates the parts'of the record which it desire? to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on 
appeal, namely: 

(1) Plaintiff’s declaration. 

(2) Defendant’s plea to the declaration. 

(3) Stipulation of facts, including policy of insurance 
attached thereto, letter from plaintiff to defendant dated 
January 14, 1932, a copy of which was attached to said 
stipulation of facts and referred to in paragraph 6 of the 
stipulation, and affidavit of Walter Klem, Assistant Actu¬ 
ary of defendant, referred to in paragraph 13 of stipulation. 

(4) Letter of attorney for the plaintiff to Judge Mary 
O’Toole dated April 28, 1933, showing the dates and 
amounts of premium payments. 

(5) Memorandum of finding of Court and judgment 
entered thereon on May 11, 1933. 

(6) Memorandum of filing undertaking to stay execu¬ 
tion on Mav 26, 1933. 

(7) Assignment of error filed June 1st, 1933. 

(8) Motion extending time to June 30, 1933 to file tran¬ 
script of record. 

(9) This designation of record. 

EDMUND B. QUIGGLE, 

JOHN R. YATES, 

1 Attorneys for Defendant , 

i The Mutual Life Insurance 

Co. of New York. 
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Service of a copy of the foregoing acknowledged this 
1st day of June, 1933. 

HENRY A. SCHWEINHAUT, 
Attorney for Plaintiff, Harry Schiavone. 

19 Filed May 24, 1933, Municipal Court, District of 
Columbia. 

United States of America, ss: 

The President of the United States to the Honorable Mary 
O’Toole, Judge of the Municipal Court of the District 
of Columbia, ! 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Harry Schiavone, 
by his next friend, Frances R. Sheehan, plaintiff, and The 
Mutual Life Insurance Company of New York, a corpora¬ 
tion, defendant, No. A-9399, a manifest erroij hath hap¬ 
pened, to the great damage of the said defendant, as by 
its complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be dc^ne therein 
to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 24th day of May, in the 
year of our Lord one thousand nine hundred and thirty 
three. 

[Seal, Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 
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Allowed by 

WILLIAM HITZ, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed May 24, 1933, Municipal Court, Dis¬ 
trict of Columbia. 

20 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 20, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, No. A-9399, wherein Harry 
Schiavone, by his next friend, Frances R. Sheehan, is plain¬ 
tiff, and The Mutual Life Insurance Company of New 
York, a corporation, is defendant, as the same that remains 
upon the files and of record in said court. 

In testimonv whereof I hereunto subscribe mv name and 

* w 

affix the seal of said Court, at the City of Washington, in 
said District, this 14 day of June, 1933. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

1 Clerk, D. C. 

21 In the Court of Appeals of the District of Columbia, 

• April Term, 1933. 

No. 5985. 

The Mutual Life Insurance Company of New York, 

Petitioner, 


v. 

Harry Schiavone, by His Next Friend, Frances R. 

Sheehan, Respondent. 

Petitioner's Designation for Printing. 

Now comes the petitioner in the above entitled cause by 
his attorney and directs the Clerk to print the record in 



HARRY SCHIAVONE, ETC. 


19 


said cause as filed except the following parts thereof which 
the Clerk is directed to omit, namely: 

Omit the following portions of the copy of policy 
#4557633 issued by The Mutual Life Insurance Company 
of New York, to-wit: 

Sections 1 to Section 13, both inclusive, and all of page 
4 of the copy of the policy. 

Counsel certifies that the matter designated for omission 
is immaterial to the determination of the questions in¬ 
volved and that the printing thereof would bo a needless 
expense. 

THE MUTUAL LIFE INSURANCE 
COMPANY OF NEW YORK, 

Bv. EDMUND B. QUIGGLE, 

JOHN R. YATES, | 

Its Attorneys. 

The undersigned, being attorney for the respondent, 
hereby consents to the omission from the printed record 
of the matters designated above. 

H. A. SCHWEINH^UT, 
Attorney for Respondent. 

22 [Endorsed:] 5985. In the Court of Appeals of 
the District of Columbia. No. 5985. The Mutual 
Life Insurance Company of New York, petitioner, v. Harry 
Schiavone, by his next friend, Frances R. Sheehan, re¬ 
spondent. Petitioner’s designation for printing. Edmund 
B. Quiggle, John R. Yates, Attorneys for i Petitioner. 
Court of Appeals, District of Columbia. Filed Jun. 15,1933. 
Henry W. Hodges, Clerk. 

Endorsed on cover: In error to the Municipal Court. 
No. 5985. Mutual Life Insurance Company of New York, 
a corporation, plaintiff in error, vs. Harry Schiavone, by 
his next friend, Frances R. Sheehan. Court of Appeals, 
District of Columbia. Filed Jun. 14, 1933. Henry W. 
Hodges, Clerk. 
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No. 5985. 

The Mutual Life Insurance Company of 
New York, a Corporation, 
Plaintiff in Error, 

v. 

Harry Schiavone, by his next friend, 
Frances II. Sheehan, Defendant in Error . 


In error to the Municipal Court of the District of Columbia. 

BRIEF FOR PLAINTIFF IN ERROR. 

STATEMENT OF THE CASE. 

This case was initiated by suit brought in the 
Municipal Court of the District of Columbia by Hajry 
Schiavone (defendant in error herein) by his next 
friend, Frances R. Sheehan, to recover from the Mutual 
Life Insurance Company of New York (plaintiff in 
error herein) the amount of the first annual premium 
on an insurance policy issued by said Company on t he 
life of Harry Schiavone, a minor, after the policy had 
been in force for over one year (R. 1 2). Under dijde 
of May 11, 1933, judgment against the Company vfas 
entered in the Municipal Court in the amount of 
8336.90 together with interest from May 5, 1933, and 
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costs (R. 13-14). The case is now before this Court 
on a writ of error granted under date of May 24, 1933, 
to review said judgment of the Municipal Court, 
pursuant to section 12 of Act of Congress approved 
March 3, 1921—41 Stat. 1312 (R. 17, IS). 

The facts in this case were stipulated and are set 
forth on pages 4 to 13, inclusive, of the record. Omit¬ 
ting unimportant details and rearranging for the 
purpose of clarity, the facts are as follows: 

Harry Schiavone, the defendant in error, was born 
on July 18, 1912 (R. 4). On December 11, 1931, when 
he was nineteen years of age, he made application to 
the Mutual Life Insurance Company of New York, 
the plaintiff in error, for a policy of insurance on his 
life in the amount of $25,000 with double indemnity 
in the event of death by accident, the beneficiaries to 
be his mother and sister (R. 4-5, S-ll, 10-A). Said 
policy, dated December 14, 1931, was duly issued 
and delivered (R. 5). It was an ordinary life policy in 
standard form and the premium thereon was at the 
ordinary and usual rate (R. 5). 

The annual premium on the policy was $506.75 
(R. 5, 8). ! The first annual premium was paid partly 
by checks of the defendant in error aggregating $332.70, 
together with interest of $4.20, and the remainder by a 
promissory note of defendant in error given to an agent 
of the plaintiff in error, which note is overdue and 
unpaid (R. 5, 13). The mother of defendant in error 
had received as beneficiary of an insurance policy on 
the life of her husband the amount of $3,000 which 
she placed in bank subject to the check of either herself, 
her daughter, or her son, the defendant in error (R. 7). 
The payments made on account of said premium were 
from that source (R. 7). 

On November 11, 1931, the father of defendant in 
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error, who was then President of the International 
Exchange Bank in Washington, D. C., died, leaving 
a will by the terms of which a trust fund of $100,000 
was created for the benefit of his widow, daughter and 
son (R. (>). The defendant in error was to receive one- 
third of the income (less 3% to the trustees) and one- 
half of the corpus upon reaching the age of 25 years 
(R. 6). 

At the time the policy was taken out, December 14, 
1931, and for two or three months thereafter, it jwas 
generally believed that the net worth of the father’s 
estate would be sufficient to cause said trust func|l to 
become operative, but it developed that the estate was 
insolvent with creditors not being paid in full (R. 6). 
At the same time the defendant in error was employed 
as a bookkeeper for the International Exchange Bank 
at a salary of $80 per month and had acquired an 
insurance agency which he expected to yield him afcjout 
$70 per month (It. 6). He was then living at his 
parents’ home and made no payments for room and 
board (R. 7). He had no property other than as stated 
(R. 7). His mother and sister had no property 
their interest in the father’s estate and the 
above mentioned (R. 7). 

Later, on July 14, 1932, the International Exchange 
Bank failed and since then defendant in error has aad 
no employment except for a few days at infrequent 
intervals (11. 7). The insurance agency which he ac¬ 
quired yielded him about $(50 and was discontinued 
in March or April, 1932 (R. 6). 

On January 14, 1932, the defendant in error wrote 
a letter to the agency of plaintiff in error in explanation 
of his financial condition (R. 11). He stated in sub¬ 
stance that he had an interest in a trust fund of over 
$100,000 which would give him between $2,000 and 
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$2,500 yearly when settled by the court; that he was 
to receive one-third of that fund when he attained the 
age of 25 years; that he intended to pay the premium 
on his policy of insurance with that income; and that 
in addition he was employed by the International 
Exchange Bank at a monthly salary of $80.00 and had 
extra business connections in the general insurance line 
which would bring that amount up to about $150 
per month. 

On or about December 15, 1932, the defendant in 
error requested the plaintiff in error to change the 
payment of the premiums on said policy from an annual 
to a quarterly basis, and the first annual dividend on 
the policy of $143 was applied in payment of the first 
quarterly installment of the premium for the second 
year of the policy amounting to $134.25 (R. 5). The 
remainder of $8.75 was then paid to the defendant in 
error by the plaintiff in error in cash (R. 5). 

On December 28, 1932, more than one year after 
the date of the policy, the defendant in error repudiated 
his said contract of insurance and demanded from 
plaintiff in error the return of the premium paid, which 
demand was refused (R. 7). At the time of said repudi¬ 
ation the policy had no cash surrender value and, as 
shown by the expert statement of Walter Klem, 
Assistant Actuary of the Company, the value of the 
insurance protection furnished by the policy for said 
year was at least equal to the amount of the premium 
(R. 7, 12-13). 


QUESTION INVOLVED. 

The main question involved in this case is whether 
an infant who has taken out a policy of insurance on 
his life may, upon disaffirming the contract, recover 
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the premium paid thereon after he has received | the 
full value of the premium paid in the form of j the 
insurance protection afforded by the policy. 

In addition, there is a minor question as to the right 
of plaintiff in error to be credited with a refund amount¬ 
ing to S8.75. This minor question need not be consid¬ 
ered if the main question is decided in favor of | the 
plaintiff in error. 

ASSIGNMENTS OF ERROR. 

The plaintiff in error contends that the Court 
below erred in the following respects: 

(1) In finding as a matter of law that the plaintiff |vas 
entitled to recover any amount from The Mutual |ife 
Insurance Company of New York and in entering 
judgment in favor of the plaintiff. 

(2) In not finding as a matter of law that the plain¬ 
tiff was not entitled to recover and in not entering 
judgment for the defendant. 

(3) In not giving the defendant credit for $8.75 
which was refunded by the defendant to the plaintiff 
when the dividend on the first year’s premium 4 r as 
applied against the premium for the first quarter of |he 
second year. 
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ARGUMENT. 

The defendant in error is not entitled to recover 

i 

all or any part of the premium paid in this case 
as the value of the benefit of the insurance pro¬ 
tection received by him under the policy was 
at least equal to the amount paid. 

The question involved in this case is the right of a 
minor to recover moneys paid by him on his contracts 
after he has received the full benefit or value thereof. 
The authorities are divided on this point. There is one 
line of cases which hold that an infant mav recover 
amounts paid by him on his contracts (other than for 
necessaries) without accounting for the value of the 
benefit received. This may be referred to as the 
strictly legal doctrine. It is illustrated by the case of 
Simpson v. Prudential Insurance Company , 184 Mass. 
348, 63 L. R. A. 741, which involved an insurance 
contract. There is another line of cases which hold 
that an infant can recover only the excess of the amount 
paid by \\im under his contract over the value of the 
benefit received. That is, he must offset against his 
payments the value of the benefit received. This may 
be termed the equitable doctrine as it is based on 
equitable principles and is an outgrowth of the rule 
that the privilege of infancy is to be used as a shield 
and not as a sword. In view of the conflict of author¬ 
ities in the different jurisdictions, it is necessary in the 
present case to determine which doctrine is applicable 
in the District of Columbia. 

The Equitable Doctrine as Recognized in other 

Jurisdictions . 

The equitable doctrine referred to above is substan¬ 
tially stated by Chancellor Kent in his Commentaries 
(2 Kent. Com., 240), as follows: 
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“If an infant pays money on his contract, and 
enjoys the benefit of it, and then avoids it wh^n he 
comes of age, he can not recover back the consid¬ 
eration paid. On the other hand, if he avoids 
an executed contract when he comes of age, on 
the ground of infancy, he must restore the con¬ 
sideration which he had received. The priyilege 
of infancy is to be used as a shield and not as a 
sword.” 


New York. 

• i 

One of the leading cases in this country affirming 
the equitable doctrine is that of Rice v. Butler, 160 
N Y. 578, 47 L. R. A. 303. In that case it was held 
by the New York Court that where an infant bought a 
bicycle on the installment plan, paid for it in part, 
used it a while, and then returned it and sued to rescind, 
she must account for a reasonable value for its use, 
which in that case equaled what she had paicf in. 
After referring to some earlier New York casesl the 
Court said: 


“It will thus be seen that the cases to vi. 


we have alluded recognize the principle which we 


think ought to be applied to this case, and th 


hich 


at is 


that the plaintiff, having had the use of the bicjycle 
during the time intervening between her purchase 
and its return, ought, in justice and in fairness, to 
account for its reasonable use or deterioration in 
value. Otherwise, she would be making use of 
the privilege of infancy as a sword, and not hs a 
shield.” 


In another New York case, Wanisch v. Wuertz, 140 
N. Y Supp. 573, it was held that an infant who repudi¬ 
ates a chattel mortgage given to secure the purchase 
price of a piano can not recover the amount j|)aid 
thereunder if less than the reasonable value of the use 
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of the piano. See also to the same effect Bartholomew 
v. Finnemore, 17 Barb. 428. 


M aryl and. 

In Adams v. Beall, G7 Md. 53, the appellee, while 
a minor, paid to the appellant $2,900.00 as consideration 
for being admitted as a partner in appellant's business. 
The partnership continued for more than a year and 
finding it unprofitable, the appellee, without formally 
dissolving the partnership, withdrew from the business 
and brought an action at law by his next friend to 
recover back the amount paid. It was held that he 
was not entitled to recover. The Court said in the 
course of its opinion (p. 56): 

‘‘We are dealing with a contract between an 
infant and an adult, executed on both sides, and 
upon the faith of which money was paid by the 
infant for a consideration which he has enjoyed. 
The privilege of infancy, says Lord Mansfield in 
Zouch v. Parsons, 3 Burr., 1S04, was intended as 
a shield or protection to the infant, and not to be 
used as the instrument of fraud or injustice to 
others: and to hold that an infant has the right, 
not only to withdraw from a partnership at his 
own pleasure, and to subject the adult partner to 
the payment of all the partnership debts, but has 
the right also to recover money paid by him as a 
consideration for being admitted into the partner¬ 
ship, would be, it seems to us, to extend the 
privilege beyond any just principles upon which 
it is founded. 

‘‘So long ago as Lrawner and Wife v. Franklin, 
el al, i4 Gill, 463, it was held that where an infant 
advances money upon a contract, he can not 
disaffirm the contract and recover the money 
advanced, if he has enjoyed the consideration for 
which the money was paid.’* 

He * * * * * * 


* 
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And further, page 59: 

I 

“And whilst fully recognizing the privilege which 
the law accords to minors in regard to contracts made 
during their minority, yet in a case like the present, 
where money is paid by a minor in consideration 
of being admitted as a partner in the business of 
the appellant, and he does become and remains 
a partner for a given time, he ought not to be 
allowed to recover back the money thus paid, 
unless he was induced to enter into the partner¬ 
ship by the fraudulent representations of the 
appellant. 7 ’ 1 

In the later case of Latrobe v. Dietrich , 114 Md. 
8, 24, it was said: 

“Where an infant pays money on a voidable 
contract, and has enjoyed the benefit of it, he 
can not avoid it and recover back his money.’ 

New Hampshire. 

New Hampshire is another jurisdiction which follows 
the equitable doctrine. In Heath v. Stevens, 48 If. H. 
251, it is said (page 252 -3): 

“It is now extremely well settled that if an 
infant would rescind his voidable contract, and 
recover back what he has paid under it, or compen¬ 
sation for what he has done under it, he must first 
restore the thing that he received under the 
contract, if it remains in specie and undeif his 
control; or, if not, must account for the value <])f it. 
But if what he has received has been consuijned, 
or for any other reason can not be returned in 
specie, he may recover for what he paid or [did 
under the contract by deducting what he received 
or the value of it from the amount that he paid, 

or from the value of the services which he rendered. 

* * * * * * * 
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“ Where the contract of the infant was executed 
before he became of age, and the nature of the 
case is such that he can not restore in specie what 
he received under the contract, this does not 
prevent him from recovering what he paid, or 
for what he did, by allowing for the amount and 
value of what he received.” 

See also to the same effect Hall v. Butterfield, 59 
N. Y. 354. 

Oregon. 

In Pettit v. Liston, 191 Pac. GOO, 11 A. L. R. 4S7, 
it was held by the Supreme Court of Oregon, that a 
minor who by a fair contract, without undue influence, 
has purchased a motorcycle on the installment plan, 
can not return the machine and recover the money 
paid without making reasonable compensation for 
depreciation of the machine while in his possession. 

Montana. 

A similar rule is also followed by the Supreme Court 
of Montana in Clark v. Tate, 7 Mont. 171, 14 Pac. 701. 

Minnesota. 

In Minnesota the equitable doctrine which requires 
the infant to account for the value of the benefits 
received by him is recognized provided the contract is 
reasonable and fair. In Johnson v. Northwestern Mutual 
Life Insurance Company, 20 L. R. A. 1S7, it was held 
that an infant who sued to recover back the premiums 
paid on a life insurance policy taken out by him was 
entitled tq recover only the excess of the amount of the 
premiums paid over the value of the benefit received, 
or in other words, the cash surrender value of the 
policy. The Court said in part: 
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“The case is therefore one of a voidable or 
rescindable contract of an infant, partly performed 
on both sides, the benefits of which the inf apt has 
enjoyed, but which he can not return, and j where 
there is no charge of fraud, or unfairness, or dndue 
influence on the part of the other party, unless, as 
already suggested, it is to be presumed frojn the 
fact that the contract was made with an infant. 
The question is, Can the plaintiff recover back 
what he has paid, assuming that the contract was 
in all respects fair and reasonable? The opinion 
heretofore filed held that he can. Without taking 
time to cite or discuss any of our former decisions, 
it is sufficient to say that none of them commit 
this court to such a doctrine. That such i rule 
goes further than is necessary for the protection 
of the infant, and would often work gross injustice 
to those dealing with him, is, to our minds, jclear. 
Suppose a minor engaged in agriculture sjiould 
hire a man to work on his farm, and pa^ him 
reasonable wages for his services. According to 
this rule the minor might recover back what he 
paid, although retaining and enjoying the fruits 
of the other man's labor. Or, again, suppose a 
man engaged in mercantile business, with a capital 
of $5,000, should, from time to time, buy anq. pay 
for $100,000 worth of goods, in the aggregate, 
which he has sold, and got his pay. According to 
this doctrine, he could recover back the $100,000 
which he had paid to the various parties from whom 
he had bought the goods. Not only would Isuch 
a rule work great injustice to others, but it wfould 
be positively injurious to the infant himself. The 
policy of the law is to shield or protect the infant, 
and not to debar him from the privilege of con¬ 
tracting. But, if the rule suggested is to obfain, 
there is no footing on which an adult can deal 
with him, except for necessaries. Nobody could 
or would do any business with him. He could not 
get his life insured. He could not insure his prop¬ 
erty against fire. He could not hire servant^ to 
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till his farm. He could not improve or keep up 
his land or buildings. In short, however advan¬ 
tageous other contracts might be to him, or how¬ 
ever much capital he might have, he could do 
absolutely nothing, except to buy necessaries, 
because nobody would dare to contract with him 
for anything else. It can not be that this is the 
law. Certainly, it ought not to be. 

“Our conclusion is that where the personal 
contract of an infant, beneficial to himself, has 
been wholly or partly executed on both sides, but 
the infant has disposed of what he has received, 
or the benefits recovered bv him are such that they 
can not be restored, he can not recover back what 
he has paid, if the contract was a fair and reason¬ 
able one, and free from any fraud or bad faith on 
part of the other party, but that the burden is on 
the other party to prove that such was the charac¬ 
ter of the contract; that, if the contract involved 
the element of actual fraud or bad faith, the 
infant| may recover all he paid or parted with, 
but if the contract involved no such elements, 
and was otherwise reasonable and fair, except 
that what the infant paid was in excess of the 
value of what he received, his recoverv should be 
limited to such excess. it seems to us that this 
will sufficiently protect the infant, and at the same 
time do justice to the other party. Of course, 
in speaking of contracts beneficial to the infant, 
we refer to those that are deemed such in con¬ 
templation of law. 

“Applying these rules to the case in hand, we 
add that life insurance in a solvent company, at 
the ordinary and usual rates, for an amount 
reasonably commensurate with the infant’s estate, 
or his financial ability to carry it, is a provident, 
fair, and reasonable contract, and one which is 
entirely proper for an insurance company to make 
with him, assuming that it practices no fraud or 
other unlawful means to secure it; and if such 
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should appear to be the character of this contract, 
the plaintiff could not recover the premiums which 
he has paid in, so far as they were intended to 
cover the current annual risk assumed by the 
company under its policy.' 7 

*■ I 

The Equitable Doctrine as Recognized in the District 

of Columbia. 

No decision of this court has been found involving 
an insurance policy taken out by an infant. However, 
an insurance contract entered into by an infant is a 
voidable contract and the same principles apply as in 
the case of other voidable contracts entered into by 
infants. j 


nfant 
bf the 
>rence 


In a case involving a voidable contract of an 
(not an insurance contract) the Court of Appeals 
District of Columbia has clearly expressed its adhc 
to the equitable doctrine which would require an ijnfant 
to account for the value of the benefits received by ijim as 
an offset to the recovery of amounts paid by him. In 
Rice Auto Company , Inc. v. Spillman, 280 Fed. 452, 50 
W. L. R. 293, the Court of Appeals of the District of 
Columbia held that where an automobile was sold jto an 
infant, who made partial payments on the purchase 
price, the contract was not executed as to the payments 
made by the infant so as to prevent recovery of them 
by him, but there might be set off against such recovery 
the value of the use of the automobile while it was in 
the infant's possession. 

As shown above, one of the leading cases supporting 
the equitable doctrine is that of Rice v. Duller, 

N Y. 578. That case was cited by this court 
apparent approval in the Rice Auto Company 
thereby aligning itself with those courts which endorse 
the equitable doctrine. 

It is clear from the foregoing that this court! has 


1(50 
with 
ase, 
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already adopted for the District of Columbia the 
equitable doctrine that would require an infant who 
seeks to recover payments made by him under his 
voidable contracts to account for the benefits received 
by him thereunder as an offset against such payments. 

In the case of Myers v. Hurley Motor Company , 273 
U. S. 18, the Supreme Court of the United States 
stated (p. 24) that an action by an infant for money 
had and received under a disaffirmed contract, although 
brought at law, is in its nature a substitute for a suit in 
equity, and is “to be determined by the application of 
equitable principles/’ 

In that case there was a misrepresentation by the 
infant as to his age and the court held that it was against 
natural justice to permit the infant to recover money 
paid for the property without first compelling him to 
account for the injury which his deceit inflicted upon 
the other person. However, the court did not preclude 
the application of the same principle to other situations 
where there was no misrepresentation by the infant¬ 
as to his age, as shown by the following quotation from 
the opinion: 

“How far the equitable maxim, that he who 
seeks equity must do equity, applies generally in 
suits brought for relief because of infancy, we need 
not inquire: nor do we need here to go as far as 
the authorities just cited. The maxim applies, 
at least, where there has been, as there was here, 
actual fraud on the part of the infant.” 

The Equitable Doctrine as Applied to the Facts 

of this Case. 

The foregoing authorities demonstrate clearly that 
it is the law in the District of Columbia, as well as in 
Maryland, where the defendant in error resides, and 
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in New York where the home office of the plaintiff in 
error is located, that an infant who disaffirms a voidable 
contract entered into by him may recover the amounts 
paid by him thereunder only to the extent that they 
are not offset by the value of the benefits which he 
has received. If we apply that principle to the prbsent, 
case, the defendant in error is not entitled to recover 
the amount of the premium paid by him on the pjolicy 
as the value of the benefits received is at least eq^al to 
the payments made. 

At the time the insurance contract was repudiated 
by the defendant in error it had been in effect for more 
than a year. During all of that time the Mutual Life 
Insurance Company of New York, the plaintiff in 
error, bore the burden of the risk covered by the 
policy. The liability of an insurance company on a 
contract of insurance entered into bv it with a nhinor 

V 

is clearly established. (TRourke v. John Hancock 
Mutual Life Insurance Company, 57 L. R. A. 496. 
Thus if the defendant in error had died during the lyear 
that the policy was in effect the company would have 
been required to pay to the beneficiaries $25,000 or 
$50,000 if the death had been accidental. That was 
the insurance protection which the defendant in 
enjoyed during that period and which was paid j 
the premium that he now seeks to have repaid to 
At the time the policy was repudiated it had no 
surrender value and, as shown by the affidavi 
Walter Klem, Assistant Actuary of the Company 
value of the insurance protection for the first 
the policy was at least equal to the premium 
therefor (R. 7, 12). 

Some of the decisions that follow the 
doctrine above mentioned limit it to those cases w 
no fraud or undue influence has been practised 
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the infant to induce him to enter into the contract. 
See Adams v. I tea'll, and Pet iff v. Liston, supra. Those 
limitations, however, arc not important in the present 
case as the circumstances carry no suggestion that the 
defendant in error was fraudulently or improperly 
influenced to enter into the contract of insurance. Even 
under the Minnesota decisions, which require the 
contract to he a reasonable and fair one, the defendant 
in error is not entitled to recover. When the plaintiff 
took out the policy of insurance herein involved he was 
nineteen years of age (R. 4). The policy was in 
standard form, at the usual rates and was issued bv one 
of the most reputable and outstanding insurance 
companies (R. 5). At that time the plaintiff was a 
one-third beneficiary in a $100,000 trust fund that had 
been provided for under the will of his father who died 
about a month before, having been the President of the 
International Exchange Bank in Washington (R. 6). 
The plaintiff was employed by the bank as a bookkeeper 
at a salary of $<$0 per month, and had purchased an 
insurance business which he expected to yield him 
about $70 more per month (R. 6). He was living with 
his parentis at the time and paid no board or room rent 
(R. 7). It was generally believed when the father died, 
and for two or three months thereafter, that the net- 
worth of his estate was sufficient to cause said $100,000 
trust fund to become operative, and the plaintiff shared 
in that belief at least as late as January 14, 1932, as 
shown by his letter to the defendant's agent (R. 6, 11). 
Under those circumstances, and according to the in¬ 
formation and belief of the parties at the time the 
contract of insurance was entered into, it was a perfectly 
fair, prudent and reasonable arrangement. It was at 
least as prudent and as advantageous to the infant as 
the purchase of an automobile involved in the case of 



Rice Automobile Company v. Spillman, or of the 
purchase of a bicycle in the case of Rice v. Cutler, or 
the purchase of an interest in a partnership in v. 

Feall, above cited. 

It developed subsequently that the trust fund did 
not become operative and that the plaintiff did not 
make as much as he had expected from his insurance 
activities. Those subsequent events and disclosures 
may have justified the defendant in error from a practi¬ 
cal standpoint, in failing to continue the contract, but 
not in recovering payments as to which he has enjoyed 
the full benefit. The reasonableness of the contjract 
at the time it was entered into is determined by the 
circumstances surrounding the parties at that time and 
not by subsequent developments or disclosures. Fur¬ 
thermore, the record shows that although the plaintiff 
knew two or three months after his father died that 
the trust provided for under the father’s will would not 
become operative, he took no steps to rescind the 
contract until more than a year after both the effective 
date of the policy and the date of his father’s death. 

It is clear from the foregoing that the defendant in 
error is not entitled to recover all or any part of the 
premium paid on the policy involved in this case, as 
he received the full value thereof in the insurance 
protection afforded to him under the policy and there 
are no circumstances showing that any fraud or oppres¬ 
sion was practiced upon him or that the contract was 
other than a fair and reasonable one. 

Aside from the reasons heretofore disclosed there is 
another ground on which recovery of the premium paid 
on the policy involved in this case may be denied. It 
will be observed that the source from which the amount 
of the premium was paid was a S3,000 fund belonging 
to the mother of the defendant in error (R. 7). $aid 

i 
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payments did not diminish his own estate or funds in 
any way. If he is allowed to recover the payments he 
would be enriched instead of being reimbursed and 
would be allowed to use his privilege of infancy as a 
sword instead of as a shield contrary to the well es¬ 
tablished principles covering the rights of infants. 

The Court below failed to give plaintiff in error 
credit for SS.75 which was refunded to the defendant 
in error when the dividend on the first year’s premium 
was applied against the premium for the first quarter 
of the second year (R. 5). This was clearly erroneous 
but need not be considered if the contentions of the 
plaintiff in error on the main question are sustained. 

CONCLUSION. 

In view of the foregoing considerations it is submitted 
that the defendant in error is not entitled to recover 
all or any part of the premium on the insurance policy 
involved in this case, and that the judgment of the 
Municipal Court of the District of Columbia should 
be reversed. 

Respectfully submitted, 

Frederick L. Allen, 

! General Counsel. 

Edmund B. Quiggle, 

John R. Yates, 

Of Counsel. 
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THE LAW AS APPLIED TO INSURANCE CON- 
TRACTS MADE BY INFANTS. 

I 

That an infant has a right to repudiate an insurance 
contract made by him has never been denied by the 
courts, and the contrary is not contended by plaii}tiff 
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in error. The question in this case, then, is well de¬ 
fined, namely, whether upon his disaffirmance he may 
recover the premiums lie has paid. Only one court 
lias held that lie may not, Johnson v. Northwestern 
Mutual Life Insurance Company, 5G Minn. 372, 59 
X. AV. 992, from which case plaint iff in error quotes 
at length. 1 There the court found the contract to be 
“in all respects fair and reasonable ”, and “for an 
amount reasonably commensurate with the infant’s 
estate, or his financial ability to carry it,” and indi¬ 
cated clearly that had the policy been excessive the in¬ 
fant could have recovered. 

In the case at bar, the policy was for $25,000.00, with 
annual premius of $506.75, with the infant already be¬ 
ing insured to the extent of $1500.00, while in the 
Johnson case, the policy was for $1,000.00, and the an¬ 
nual premiums thereon $23.29. The instant case, we 
submit, presents a clear picture of an infant, without 
discretion and without means, building castles in the 
air and incurring serious obligations because he be¬ 
lieved fortune was about to smile upon him—that he 
would inherit an income from his father’s estate (with¬ 
out considering that there might not be an estate, as 
subsequently developed to be the case) and that he 
would build up a substantial insurance business, which 
also failed of materialization. It is quite the kind of 
thing against which the infancy rule seeks to protect. 

Assuming, however, for purpose of argument, that 
the facts here do fit within the Johnson case, the ques¬ 
tion has been before other courts, all of which have 
held that the infant is entitled to recover the premiums 
paid. 

In the case of Simpson v. Prudential Insurance Com¬ 
pany, 134 Mass. 343, 63 X. E. 673, decided in 1910 (al- 
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most- ten years after the Johnson case) the infant 
brought suit by her next friend to recover the 
premiums paid. Under an agreed statement of facts 
it was found that there was no fraud or undue influ¬ 
ence practiced upon her and that the contract [was a 
reasonable and prudent one. The premiumsl paid 
amounted to $54.00 and it was agreed that the expense 
to the company of keeping the policy in force was 
$28.72. The company claimed that this should be de¬ 
ducted from the premiums if the plaintiff were? per¬ 
mitted to recover. The court held that the contract 
did not come within the class of necessaries or Within 
the class of contracts held as a matter of law Ito be 
beneficial to, and therefore binding upon, an infant. 
The Court said: 

i 

“The defendant contends that this contract! hav¬ 
ing been executed, in part, at least, the plaintiff 
cannot recover without making the defendant 
whole for the expense to which it has beeni sub¬ 
jected. But that would be compelling the pla ntiff 
to carry out, to that extent, a contract which is 
not binding on her and which she may avoid, lit is 
well settled in this commonwealth, whatever may 
be the law elsewhere, that, in order to avoid a con¬ 
tract, an infant is not obliged to put the other 
party in statu quo.” 

In Prudential Insurance Co. v. Fuller, 29 Ohio Cir. 
Ct. 415, an infant repudiated an insurance contract 
which had been in force for three years, and demaiided 
the return of premiums paid. A demurrer to the peti¬ 
tion was overruled and judgment was entered for the 
full amount claimed. The court discussed and quoted 
from the Minnesota and Massachusetts cases, supra, 
and followed the rule in the Massachusetts case. The 
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North Carolina Supremo Court would probably fol¬ 
low the same rule, as indicated by dicta in Heilig v. 
Aetna , 67 S. E. 927. 

In Flitincr v. Equitable Life Assurance Society of 
U. S . (Cal.), 157 Pac. 630, the Society attempted to 
prove that the policy was a New York contract, thus 
making* it Subject to the New York statute, which pro¬ 
vides that an infant over tlie age of fifteen shall be 
competent to contract for insurance. The premium 
was paid and the policy delivered in California, but 
the proceeds were payable in New York. The law of 
the place where the contract was made was held to con¬ 
trol as to its execution and validity, and the infant 
was permitted to recover the premiums paid. With 
respect to the infant’s right to recover the premiums, 
the Court said: 


“This position may seem, under all the circum¬ 
stances of the case, to be a hardship on the defen¬ 
dant, but ‘the right of an infant to avoid his con¬ 
tracts is one conferred by law for his protection 
against his own improvidence and the designs of 
others; and though its exercise is not infrequently 
the occasion of injury to those who have in good 
faith dealt with him, this is a consequence which 
thev might have avoided bv declining* to enter into 
the contract. It is the policy of the law to dis¬ 
courage adults from contracting with infants and 
the former cannot complain if, as a consequence 
of their violation of this rule of conduct, thev are 
injured by the exercise of the right with which the 
law has purposely invested the latter, nor charge 
that the infant in exercising the right is guilty of 
fraud.’ ” 


The foregoing, we believe, are the only reported 
cases directly in point, and we submit that by them 


0 


the weight of authority is shown to be with the defen¬ 
dant in error and that the Minnesota decision qoes not 
preserve for the infant the extraordinary rights which 
have always been given to him by the courts. To per¬ 
mit him to recover the cash surrender value of the 
policy is to give him no further rights than he would 
have if he were an adult and no further rights than 
are expressly granted to him by his policy. |As an 
infant, he is entitled to greater privileges tljian an 
adult, and applying the rule, which has been Repeat¬ 
edly laid down for other classes of contracts, tjhat an 
infant upon disaffirmance does not have to restore the 
consideration received if he is unable to do so, we sub¬ 
mit that the California, Massachusetts and Oliiq deci¬ 
sions should be followed bv this court. 

THE INFANCY DOCTRINE GENERALLY] AS 
APPLIED TO THIS CASE. I 


Counsel for plaintiff in error practically ignore the 
decisions of the courts which arc on all fours with this 
case, and devote the greater portion of their ty’ief to 
what they term the “equitable doctrine” as illustrated 
by the cases cited in the brief. We urge, in thb first 
place, that life insurance contracts cannot be lijkened 
to any other, for two reasons notably, that the benefit 
of the policy accrues not to the infant but to the bene¬ 
ficiary thereunder, and that what he receives from the 
company is an intangible, nebulous thing called “pro¬ 
tection”, and, in the second place, the cases cijed in 
the opposing brief are easily shown not to be authori¬ 
tative on the question involved here. 

The statement of Chancellor Kent in his Commen¬ 
taries (see pp. 6, 7 of the brief) is given a leading- 
place, but we find text writers referring to that (state- 
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incut as the “earlier doctrine” and stating that it has 
been considerably modified in later vears. Mr. Field, 
in his work on Infancy, Sec. 15, after setting out the 
language of Kent cited in the brief of plaintiff in 
error, says: 


“The modern doctrine on the subject, and the 
one sustained by a preponderance of reason and 
authority, seems to be that a return of the consid¬ 
eration received by the infant is not always neces¬ 
sary, when he disaffirms the contract. Thus, it 
has been held that if a minor has possession of any 
of tliei property or other consideration of the con¬ 
tract, i when he disaffirms it, or after he becomes 
of age, he must return it, for by disaffirmance he 
loses the right to retain that which he had re¬ 
ceived, and if he holds on to the consideration, or 
disposes of it after majority, it will usually 
amount to a ratification of his previously voidable 
contract. But if he has lost, expended or squan¬ 
dered the consideration during his minoritv this 
is nothing more than the law anticipates of him, 
and he cannot be required to purchase the right 
of reclaiming his own bv still further abstractions 
from his estate. Otherwise, the rule would prac¬ 
tically strike down the shield which the law, by 
reason of his inexperience and youth, throws 
around him.” (citing many cases) 

And see MacGreal v. Taylor, 167 U. S. 6S8; Gonacky 
r. General Accident, 69 Cent. L. J. 432; Lemon v. Bee- 
in an, 45 (). S. 505, which latter case quotes with ap¬ 
proval Ewell on “Infancy”, that 


“Where the specific consideration received by 
him remains in his hands in specie at the time of 
disaffirmance and is capable of return, it must be 
returned bv him, but if he has during infancv 

m/ / » 


I 


wasted, sold, or otherwise disposed of, d 


to possess the consideration and has none of it 


in his hands in kind on arriving at major 


r ceased 


ty, he is 


not liable therefor and mav disaffirm without ten- 
derinsr or accounting for such eonsidcrat 


ion. 


In 16 Am. cO Eng. Enc. Law, p. 293, we 
statement: 




ind this 
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To give effect to an infant's disaffirniancc of 
his contract, it is not necessary that tile other 
party should be placed in statu quo, for if the law 
in every case required restitution of the consider¬ 
ation as a condition precedent to the disaffirmance 
of the contract, it would often result in accom¬ 
plishing indirectly what it expressly says shall 
not be done directly, and the very purpose^ of the 
law in permitting infants to avoid their contracts 
would be defeated. For example, if an intent bor¬ 
rows money, and improvidently disposes o|f it, as 
the law, from his want of discretion presumes he 
may do, this very indiscretion which the Jaw en¬ 
deavors to shield and protect becomes the) means 
of fastening the imperfect obligation upo|n him, 
and his inability to refund what he has borrowed 
affirms his contract to repay it.“ 


j 5 


In the cases cited by plaintiff in error, the rjulc, as 
stated in the foregoing extracts, has not been changed, 
but the courts have considered the facts in individual 
cases and found that in a given case it would be tanta¬ 
mount to a fraud upon the adult to permit the 'infant 
to recover. 

The District, of Columbia Court of Appeals cases 
cited by plaintiff in error are not in point, nor is 
Myers v. Hurley Motor Company, 273 U. S. 18, be¬ 
cause in each case the infant had purchased an auto- 
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mobile for use, and which he did use, in the hacking 
business for profit, there being a substantial deprecia¬ 
tion in the value of the machine when the infant dis¬ 
affirmed, and more important still, there was in each 
case a misrepresentation on the part of the infant. 
And we believe that the Supreme Court of the United 
States grounded its opinion in the Myers case, supra, 
upon the tortious conduct of the minor, as seems to be 
apparent from the following language in the opinion: 


“When an infant of mature appearance, by 
false and fraudulent representations as to his age, 
has induced another to sell and deliver property 
to him, it is against the natural justice to permit 
the infant to recover money paid for the property 
without first compelling him to account for the 
injury which his deceit has inflicted upon the other 
person.” 


And 


again: 


“The defense, in effect, is that the plaintiff was 
guilty of tortious conduct to the injury of the de¬ 
fendant in the transaction out of which his own 
cause of action arose.” 


This Court, in the case of Gannon v. Manning, 42 
App. D. C. 206, announced the law applicable to the 
case at bar. The plaintiffs (twins) brought an action 
to recover the amount paid for a moving picture busi¬ 
ness, and the court below instructed the jury that, if 
they found for the plaintiff, they must deduct the rea¬ 
sonable value of the use of the premises during the 
time the 'plaintiffs had possession. This was held 
error and 1 that the tender of possession was a tender 
of substantially all the plaintiffs had received, but: 
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“It is not important, however, as affectfng the 
right of disaffirmance, that plaintiffs were in posi¬ 
tion to restore possession to defendants. TTlie in¬ 
ability of the infant to place the other pprty in 
statu quo does not affect the right of disaffirm¬ 
ance”, citing Mac(ireal r. Taylor, supra. 

The Court further held that “the privilege afforded 
infants to avoid or rescind contracts extends allike to 
executed and executory contracts. * * * ‘The protec¬ 
tion which the law supposes the infant to need is as 
much required against the improvidence which has 
paid out, as against that which only promises to pay, 
and where it can be afforded without converting the 
shield into a sword, it should be given. There seems 
to be no good reason whv, if lands conveved and goods 
sold and delivered may be reclaimed by the infant, 
money paid should not be.’ ” | 

The plaintiff in error argues, as a reason for penial 
of the infant’s right to recover, that during the period 
the policy was in effect the insurance compan\f bore 
the burden of the risk covered by the policy. In answer 
to that, we submit that any adult dealing with an in¬ 
fant does so at his peril and cannot be heard to urge, 
upon disaffirmance, that the infant is estopped sjimply 
because the adult has done what he promised to po, or 
that he suffered the danger of loss by reason of hi|s con¬ 
tract with the infant. If it were important or mate¬ 
rial that the adult had sustained the risk of loss, the 

infancy rule would be futile. 

* 

It is further argued that the policy had no cash sur¬ 
render value and that the value of the insurance 
protection was at least equal to the prepiium 
charged therefor. This contention is based iolely 
upon the fact that the rate of premium was the 
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ordinary and usual one which it is assumed, in 
case of adults contracting: with the company, is 
the fair value of the protection. Actually, in this 
case, the affidavit of the Assistant Actuary of the 
plaintiff in error sots forth that the expenses paid by 
the company in connection with the policy were equal 
to the sum of Thirty-six Dollars fifty cents ($30.50), 
though lie does not state how he arrives at that figure 
or what were actually the expenses. With respect to 
the balance of the premium, the Assistant Actuary 
says in effect that it is his opinion that the value of 
the protection furnished equals the balance of the 
premium. The position of the plaintiff in error, with 
respect to this affidavit, is untenable in that under the 
decisions cited in this brief the expenses of the insur¬ 
ance company are merely part of the risk it runs. 

It is further argued that inasmuch as the source 
from which the premium was paid was a $3,000.00 
fund belonging to the mother of the defendant in error, 
the payments did not diminish his own estate in any 
wav and that if he were allowed to recover he would 
be enriched instead of being reimbursed. The stipu¬ 
lation of facts (R. 7) states merely that the $3,000.00 
was the source from which the defendant in error got 


the money, and that this fund was on deposit with the 
District National Bank subject to the check of either 
the mother, the sister or the defendant in error. The 
Court will not assume the conditions under which de¬ 
fendant in error was able to pay the money, whether 
his mother 1 or sister knew of the payment, or whether 
the defendant in error, if he borrowed the money from 
his mother, has paid it back or is under an obligation 
to do so. It is submitted that the bare statement of 
the source, included in the stipulation of facts to show 
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the lack of funds on the part of the infant at the time 
he contracted, does not authorize the Court |o find 
that the payments were not in fact his money, aijid that 
the return to him thereof would be an enrichment. 

Defendant in error admits that plaintiff in ej*ror is 
entitled to a credit of Eight Dollars seventy-fiv^ cents 
($8.75), which was refunded to the defendant ill error 
when the dividend on the first year’s premium was ap¬ 
plied against the premium for the first quarter of the 
second year. 

From the foregoing facts, and the law applicable 
thereto, the judgment of the Municipal Court of the 
District of Columbia should be affirmed. 

Respectfully submitted, 

Henry A. Schweinhaut, 

J. Joseph Sheehan, 
Attorneys for Defendant in Error. 



